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Between-school racial segregation continues to characterize
education throughout America, even while mandated desegregation
apparently dwindles in import and incidence.” Yet enough progress
has been made toward integration of school sites that a second layer
of segregation - dubbed “resegregation” or “second-generation
segregation” - has spawned a major new desegregation battleground.”
Resegregation involves the stratification of students into different
types or levels of educational experiences within a given school site,
and it can take the form of tracking, special education, or discipline.’

This paper explores resegregation through tracking, examining
aspects of tracking that leave it susceptible to legal challenge. Part I
places tracking within its larger historical context, as a means for
white parents to feel secure about their children’s education. Part 111
offers a review of scholarly literature concerning the characteristics
and application of tracking. Part IV presents recent analyses of data

3. ORFIELD & YUN, supra note 1. Reprinted with permission.

4. Compare Wendy Parker, The Future of School Desegregation, 94 NW, U. L. REV.
1157, 1161 (2000) (contending that the purported increase in unitary status motions has
been overstated).

5. See KENNETH J. MEIER, ET AL., RACE, CLASS, AND EDUCATION: THE POLITICS
OF SECONT>-GENERATION DISCRIMINATION 79 (1989).

6. Seeid
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from two school districts, investigating the harmful and segregative
effects of tracking. Part V considers legal challenges to tracking
within the changed national context resulting from the ongoing
movement toward standards-based, high-stakes assessment.

IL. Finding a Safe Harbor

Sfagregated educational facilities have been the norm throughout
American history, and chief among the forces driving such
segregation are (1) the desire of many white parents to send their
children to schools with few minorities, and (2) a general willingness
on the part of policymakers to create structures that facilitate the
etfectuation of this desire.” In the pre-Brown years, not much
f:regtivity was needed on the part of these parents and policymakers,
in either the South or the North. However, the post-Brown judicially-
11andated integration of school sites necessitated new approaches to
achieving the same (segregative) goal.?

_Besidential segregation, facilitated by the Supreme Court
lecision in Milliken v. Bradley, has indisputably provided the main
avenue for continued educational segregation. However, residential
segregation is merely prevalent - not universal, Consequently,
segregation-minded white parents in mixed-race neighborhoods
throughout the nation have struggled to find safe harbors within
otherwise uninviting schools.”

Desegregation is educationally and socially meaningful only to
the extent that students actually learn together in shared classrooms.
Several studies have focused on the role of tracking and racially
segregated classrooms in subverting the gains that might otherwise
come about from desegregation.” Some inner-city magnet schools-

7. MASSEY & DENTON, supra note 1; see also THOMAS BYRNE EDSALL & MARY A.
EDSALL, CHAIN REACTION: THE IMPACT QF RACE, RIGHTS, AND TAXES ON AMERICAN
POLITICS (1992).

& Jee Swann v, Charlotte-Mecklenburg Bd. of Educ., 402 U.S. 1,27 (1971); Keyes v.
School Dist, No, 1,413 U S, 189 (1973),
9. 418T.8.717 (1974).

10. While this article focuses on the use of tracking as a tool of racial segregation, that
focus_should not be taken to imply that tracking does not stratify in additional ways. While
practices vary in every school, tracking also tends to segregate by sacio-economic status,
by behavior, and by academic achievement and motivation. For many educators, students,
apd parents, these latter (academic) factors provide a justifiable basis for tracking, as
discussed later in this paper,

11. See ELIZABETH G. COHEN, The Desegregated School: Problems in Status, Power
and Interethnic Climate, GROUPS IN CONTACT: THE PSYCHOLOGY OF DESEGREGATION
77-95 (1984); Maureen T. Hallinan & R. A. Williams, Interracial Friendship Choices in



